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INTRODUCTION

Defendants’ Motion to Dismiss the Complaint misunderstands and misrepresents the
controlling caselaw. Plaintiffs allege in their complaint that Defendants have placed and will
continue to place unreasonable and viewpoint-based restrictions on Voice of America (“VOA”)
journalists in violation of the First Amendment rights of both the VOA journalists and their listeners.
Defendants improperly characterize VOA broadcasts as government speech and their reliance upon
Garcetti v. Ceballos, 547 U.S. 410, 419 (2006) to foreclose Plaintiffs’ First Amendment claims is in
error. VOA is a government-created forum, and the rights of VOA’s journalists are governed by the
well-settled forum doctrine, which prohibits viewpoint-based restrictions on First Amendment
activity in a non-public forum as well as restrictions that are unreasonable considering the purpose
of the forum. But even if forum doctrine were not applicable to Plaintiffs’ claims, they have plausibly
alleged a violation of their First Amendment rights under Pickering v. Board of Education, 391 U.S.
563 (1968) and consequently, so have the Listener Plaintiffs. Further, Plaintiffs have plausibly
alleged a claim that Defendants’ actions violate the Administrative Procedure Act (“APA”).
Plaintiffs’ complaint alleges that Defendants’ transformation of VOA from an independent news
service into a propaganda arm of the Administration constitutes final agency action in violation of
the Statutory Firewall, and is arbitrary and capricious. Defendants’ argument that section 6204(b)
grants unreviewable discretion is baseless. Additionally, Plaintiffs have plausibly alleged claims
under the Declaratory Judgment, Mandamus, and All Writs Acts. Lastly, Plaintiffs oppose

Defendants’ request that the Court relieve them of their obligation to comply with Local Civil Rule
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7(n)(1).! Accordingly, the Court should deny Defendants’ Motion to Dismiss and order them to
comply with Local Rule 7(n)(1).

BACKGROUND

I. Congress Mandated Journalistic Independence for VOA’s Journalists

In its very first broadcast in 1942, VOA promised its audience that while “the news may be
good or bad,” its journalists “shall tell you the truth.” U.S. Off. of Special Couns., Review of
Management Actions: June 2020 — January 2021, at 21 (2023), https://www.usagm.gov/wp-
content/uploads/2024/02/ReportOfinvestigation OSC-DI-20-1086-¢et-al. February2023.pdf
[hereinafter OSC Review]. That promise was later enshrined into law, reflecting a “congressional
consensus” that VOA “best serves the United States’ broad foreign policy objectives by modeling a
free and independent press as a foundation of democracy.” Id. at 10 (internal quotation marks
omitted). While the bureaucratic structure overseeing VOA has changed over time, Congress has
never wavered in requiring the journalistic independence of VOA’s journalists. See id.; Compl. 9
29-33, ECF No. 1.

Congress first memorialized that independence into law when it enacted the VOA Charter
in 1976, which requires VOA journalism to be “accurate, objective, and comprehensive” and
“present a balanced and comprehensive projection of significant American thought and institutions.”
Pub. L. No. 94-350, 90 Stat. 831 (1976) (codified at 22 U.S.C. § 6202(c)). See OSC Review at 21.
As the Senate Committee on Foreign Relations explained, “the broadcasts of VOA can be effective
only if they have the respect of their listeners, and such respect can be built only through a tradition

of accurate and balanced news presentation.” S. Rep. No. 94-703 at 15 (1976).

! Defendants included this request in their motion to dismiss. Defs.” Mot. to Dismiss at 17-18, ECF
No. 30 (“MTD”).
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Congress later enacted the “Statutory Firewall” to ensure the continuing independence of
VOA'’s journalists, as part of the United States International Broadcasting Act of 1994 (“IBA”). Pub.
L. No. 103-236, § 305(c), 108 Stat. 432 (1994). That Firewall requires political appointees
overseeing VOA to “respect the professional independence and integrity” of its journalists. 22
U.S.C. § 6204(b). As USAGM clarified in a 2020 rule, which former USAGM CEO Michael Pack
repealed, a “common sense understanding” of the Statutory Firewall meant VOA journalists must
“enjoy full editorial independence, as that term is defined and understood by the best practices of
journalism.” Firewall and Highest Standards of Professional Journalism (“Firewall Rule”), 85 Fed.
Reg. 36150-51 (2020). The Statutory Firewall stands between the “newsroom”—VOA employees
“involved with carrying out any aspect of journalism (e.g., the creation, editing, reporting,
distributing, etc., of content)”’—and anyone else at USAGM, including the CEO. Id. at 36152. The
Firewall is breached whenever anyone “outside the newsroom, attempts to direct, pressure, coerce,
threaten, [or] interfere with” the “journalistic activities” of VOA journalists. /d.>

In creating the Firewall, the IBA also established mandatory “standards and principles” for
VOA broadcasts, including that they “be conducted in accordance with the highest professional
standards of broadcast journalism,” present “news which is consistently reliable and authoritative,

b

accurate, objective, and comprehensive,” and include “clear and effective presentation of the
policies of the United States Government and responsible discussion and opinion on those policies.”

22 U.S.C. § 6202.

2 USAGM rescinded its Firewall Rule in December 2020, two weeks after other VOA journalists
sued the agency alleging constitutional violations similar to those alleged in this case. Repeal of
Regulation Entitled Firewall and Highest Standards of Professional Journalism, 85 Fed. Reg. 79427
(2020); Turner v. U.S. Agency for Glob. Media, 502 F. Supp. 3d 333, 347 (D.D.C. 2020).
Importantly, Congress never rescinded the Statutory Firewall that the Rule had clarified. See Compl.
q33.
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In passing the IBA, Congress never intended or permitted VOA’s journalists to speak for the
government, see Cong. Rsch. Serv., U.S. Agency for Global Media: Background, Governance, and
Issues for Congress, at 9 (2021) (“CRS Report”). Thus, an amendment to the IBA was necessary
when Congress sought to provide a mechanism by which the Executive Branch could share its views
on VOA’s airwaves, separate and apart from the news produced by VOA journalists.? The 1998 Act
required “editorials . . . which present the views of the United States Government” to be a part of
VOA broadcasts. /d. (emphasis added). But like all reputable news organizations, VOA clearly
labels these editorials as the government’s viewpoint, distinguishing them from its news pieces. See
OSC Review at 73 n.78.

The 1998 Act also restructured VOA’s oversight mechanism, making the Broadcasting
Board of Governors (“BBG”) (USAGM’s predecessor) an independent agency and removing it from
the State Department. /d. at 4. Among other reasons for this restructuring was the Congressional
intent to preserve the independence of VOA’s journalists.* As the conference report explained:

[VOA’s work] can hardly be described as a typical government function. Cynics may

deride [its] work as “propaganda,” but in fact the broadcasters are journalists,

reporting the news of the United States and the world to foreign audiences. The news

gathering and reporting functions of the broadcasters must continue to be
independent and objective. The broadcasters themselves understand the importance

of this imperative. It is no accident that VOA employees treasure the VOA Charter.

Id. at 127.

Congress further amended the IBA in 2016. See National Defense Authorization Act for

Fiscal Year 2017, Pub. L. No. 114-328, § 1288, 130 Stat. 2000, 2548 (2017). To “improv[e] agency

3 See Foreign Affairs Reform and Restructuring Act of 1998 (“1998 Act”), Pub. L. No. 105-277, §
1323(d), 112 Stat. 2681, 2778 (1998) (codified at 22 U.S.C. § 6202(b)(3)).

4 H.R. Rep. No. 105-432, at 126 (1998) (Conf. Rep.) (noting that housing VOA within the State
Department threatened “the credibility and journalistic integrity of the broadcasters™).
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management,” Congress centralized VOA’s supervision, establishing a presidentially appointed
CEO of the BBG, 22 U.S.C. § 6203, and reducing the Board’s role to that of an advisor, id. § 6205.”
Even then, the “Statutory Firewall” and VOA’s mandate to retain journalistic independence,
remained firmly in place.® See 22 U.S.C. § 6204(b).
II. The Complaint Alleges Defendants’ Violation of VOA’s Journalistic Independence
President Trump and his administration have mounted an assault on VOA and its journalistic
independence from almost the moment he took office. It began with the issuance of a March 14,
2025, Executive Order entitled “Continuing the Reduction of the Federal Bureaucracy,” directing
USAGM and other agencies to “reduce the performance of their statutory functions and associated
personnel to the minimum presence and function required by law.” Exec. Order No. 14,238,
§ 2(a)(i1), 90 Fed. Reg. 13043 (Mar. 14, 2025) (the “Executive Order”). The next day, the White
House published an “article” entitled “The Voice of Radical America,” listing examples of what the
White House called VOA’s “leftist bias.” The Voice of Radical America, The White House (Mar. 15,
2025), https://www.whitehouse.gov/articles/2025/03/the-voice-of-radical-america/. Defendant Kari
Lake, as the Senior Advisor for the USAGM, condemned VOA’s content as “a product that often
parrots the talking-points of America’s adversaries[,]” and publicly declared her view that VOA is

“not salvageable.” Compl. § 36. Defendant Lake repeatedly called for the elimination of the

5 Turner, 502 F. Supp. 3d at 346 (citing National Defense Authorization Act for Fiscal Year 2017,
Pub. L. No. 114-328, § 1288, 130 Stat. 2000, 2548 (2017)); see also CRS Report at 5.

¢ Indeed, in 2021, Congress sought to eliminate any uncertainty about the strength of the Firewall
by amending the IBA to insert the words “‘editorial independence” at two spots within the “standards
and principles” provided in 22 U.S.C. § 6202. See William M. (Mac) Thornberry National Defense
Authorization Act for Fiscal Year 2021, Pub. L. No. 116-283, § 1299Q, 134 Stat. 3388, 4021 (2021).
The Office of the Law Revision Counsel did not add these amendments to the United States Code,
however, because their intended location could not be identified. See 22 U.S.C. § 6202 note (2024)
(Amendments).
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Statutory Firewall between USAGM and VOA. /d. 9/ 37-40. And, in February 2026, she proclaimed
that VOA would now be “getting the President’s message out[,]”” by no longer producing coverage
that was supportive of the monarchy in Iran and only “carrying President Trump's message about
Operation Epic Fury.” Id. 9 72-74.

The Trump Administration tried to defund and close VOA. These efforts were stopped only
because VOA journalists and other staff brought suit and this Court granted their request for an
injunction that prevented the dismantling of VOA. See Widakuswara v. Lake, 779 F. Supp. 3d 10,
39-40 (D.D.C. 2025). During the entire period of the Widakuswara litigation, Defendants continued
to breach the Statutory Firewall designed to protect and uphold VOA’s mission. Compl. 9§ 43.

As the Complaint alleges, Defendants “implemented a policy of interference by forcing
VOA to suppress actual news events that the Administration does not favor, and to publish
repackaged language from White House press releases as ‘news’” articles, all in violation of VOA’s
mandates to work “in accordance with the highest professional standards of broadcast journalism,”
22 U.S.C. § 6202(a)(5), and to broadcast “‘news which is consistently reliable and authoritative,
accurate, objective, and comprehensive,’ id. § 6202(b)(1).” Compl. q 51. Plaintiffs allege that:

e Defendants now employ few journalists in VOA’s Central newsroom; they rarely if ever go
into the field to report; and their reporting is limited to a few stories that “often appear to be
re-written press releases from the White House or State Department,” id. q 56;

e Under Defendant Rigas’ leadership, VOA journalists no longer provide detailed coverage of
important stories like the February 28, 2026, deadly bombing of a girls’ school in Iran, or
death tolls from U.S. strikes in Iran, and no longer include diverse perspectives on major news
events from Members of Congress, world leaders, or the United Nations, but instead

exclusively quote President Trump and administration officials in their reports, id. 9§ 57;
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Defendants imposed an editorial takeover of VOA’s Iran war coverage, quoting only what
White House and administration officials said, and required RFE and RL to change their
Persian-language content to align with Defendants’ editorial preferences in order to receive
transmission services, id. 44 71-77;

Defendants assigned USAGM employees in charge of VOA newsrooms, like Ali Javanmardi,
a USAGM employee who now oversees VOA Persian, Kurdish, and Afghan services, and Hui
Jing, a USAGM employee who now oversees the Mandarin service, id. 9 58-63, 79-80;

The Complaint also asserts that Defendants are exercising editorial control over VOA

broadcasts and allowing USAGM employees to suppress disfavored viewpoints and promote others,

including allegations that:

Defendant Javanmardi muted VOA audio of Iranian protests so listeners could not hear chants
in support of Crown Prince Reza Pahlavi (the son of the late Shah of Iran), instructed VOA
staff not to report on late Senator Lindsey Graham meeting with Pahlavi, banned any mention
of the Pahlavi family or any guest comments supportive of the monarchy, as well as reports
on opposition movements outside of Iran, id. § 64-70. He, on the other hand, went on air to
discuss events organized by an Iranian dissident organization politically tied to the Trump
Administration. /d. § 67. Javanmardi determines the daily topic for VOA anchors to discuss
and requires his personal approval of all guest appearances. Id. § 66, 68. Javanmardi
terminated a VOA journalist’s contract days after he complained that his interviews of Pahlavi

supporters were censored. /d. | 69;

e Defendants required VOA Journalists to report White House propaganda as news and show

loyalty to the Trump Administration. /d. 4 68, 81-90. Javanmardi directed VOA Persian
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Service employees to report only what the Trump administration and Congress state publicly
or post on social media, id. q 68; and,

e Defendant Hui Jing conditioned VOA journalists’ jobs on their loyalty to the Trump
Administration, authorized publication of pro-Trump propaganda and “news” that regurgitates
White House press releases, published an Al-generated image of President Trump created by
the White House, uses White House favored phrases in reporting, like President Trump’s
“dealmaking” abilities, and praises President Trump with zero coverage of other points of
view, id. 9 78-90.

The VOA Journalist Plaintiffs further allege that Defendants’ actions deprive them of “the
ability to engage in independent, professional news-gathering and reporting of the news, or to author
and disseminate editorial works of opinion, criticism, and human interest as part of their work at
VOA based on the content and perceived viewpoint of their reporting[.]” Id. 9§ 92. Defendants’
conduct, Plaintiffs allege, chills any future reporting these journalists may publish for VOA, in
derogation of their rights under the First Amendment and other provisions of law. Id. Y 92-94.
Additionally, organizational Plaintiffs allege that Defendants’ conduct impairs their work and the
work of their members, depriving them of their right to receive information and frustrating the
organizations’ core missions. /d. q9 95-98.

Plaintiffs filed their Complaint on March 23,2026. ECF No. 1. Defendants filed their Motion
to Dismiss on June 25, 2026. ECF No. 30.

LEGAL STANDARD

When analyzing a motion to dismiss under either Rule 12(b)(1) or 12(b)(6), a court “must
treat the complaint’s factual allegations as true, and must grant plaintiff the ‘benefit of all inferences

that can be derived from the facts alleged.”” Ctr. for Biological Diversity v. U.S. Int'l Dev. Fin. Corp.,
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585 F. Supp. 3d 63, 69 (D.D.C. 2022), aff’d, 77 F.4th 679 (D.C. Cir. 2023) (quoting Sparrow v.
United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000)). When reviewing a challenge under
Rule 12(b)(1), “the court may consider documents outside the pleadings to assure itself that it has
jurisdiction.” Sandoval v. U.S. Dep t of Justice, 322 F. Supp. 3d 101, 104 (D.D.C. 2018). To survive
a Rule 12(b)(6) motion to dismiss, a complaint need only “contain sufficient factual matter, accepted
as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678
(2009) (cleaned up). “A claim is plausible if ‘the plaintiff pleads factual content that allows the court

299

to draw the reasonable inference that the defendant is liable for the misconduct alleged.’” Lewis v.

Dist. of Columbia, 768 F. Supp. 3d 76, 100 (D.D. C. Cir. 2025) (quoting id.).
ARGUMENT
I.  Plaintiffs Allege Violations of Their First Amendment Rights

The Complaint plausibly alleges that Defendants have placed and will continue to place
unreasonable and viewpoint-based restrictions on VOA Journalists’ reporting in violation of the First
Amendment rights of the Journalist Plaintiffs and the “reciprocal” rights of those who rely on VOA
reporting. Under well-settled forum law, Defendants violate the First Amendment rights of the
professional journalists working at VOA. VOA is a government-created and -funded forum for the
First Amendment-protected activities of gathering and reporting the news—a forum where the
journalistic independence of reporters and editors is not only invited but statutorily required. Much
like a university, where free inquiry and open discussion are both protected and the raison d’etre of
the institution, exercising the freedoms of the American press is both protected at VOA and is its
raison d’etre. Defendants mistakenly invoke the government speech doctrine and erroneously claim
that Garcetti forecloses the Journalist Plaintiffs’ First Amendment claims because they are

government employees whose job is to speak for the government. MTD at 5. As a corollary to this
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argument, Defendants claim that the Listener Plaintiffs have no First Amendment claim because
there is “no right to listen to unprotected speech.” Id. at 9. Neither the government speech doctrine
nor the holding in Garcetti properly applies to the unique forum that Congress created in VOA.

A. Forum Doctrine Properly Applies and Confirms that VOA Journalists Have
Plausibly Alleged Claims for Violation of Their First Amendment Rights

As set forth below, the rights of VOA’s journalists are governed by well-settled forum
doctrine, which prohibits viewpoint-based restrictions on First Amendment activity in a non-public
forum as well as restrictions that are unreasonable considering the purpose of the forum.

Plaintiffs allege that both the Press Clause and Speech Clause of the First Amendment
protect VOA journalists engaged in gathering and reporting the news. Compl. § 100 (citing U.S.
Const. amend. I). Defendants do not dispute that gathering and reporting the news are protected by
the Speech and Press Clauses. Indeed, the Press Clause uniquely recognizes that the investigative
and reporting work done by journalists is indispensable to the meaningful communication necessary
for democracy to thrive. See Sonja West, Awakening the Press Clause, 58 UCLA L. REV. 1025,
1042-43 (2011) (describing the democracy-enabling role of the press). This constitutional protection
extends to the VOA Journalists because Congress structured VOA to function as a news
organization—a forum where journalists seek out and report the news, fairly, accurately, and
independently. See 22 U.S.C. § 6204(b); OSC Review at 21; CRS Report at 9. Congress specifically
instructed VOA journalists to engage in original newsgathering and produce balanced, truthful
reports consistent with the highest professional standards and to broadcast those reports to regions
of the world that have otherwise lacked access to honest reporting. See 22 U.S.C. §§ 6201-6202.
Having opened this forum, the government cannot impose unreasonable regulations or limit First
Amendment activity in the forum based on viewpoint. See Minn. Voters All. v. Mansky, 585 U.S. 1,

12 (2018); Perry Educ. Ass’n v. Perry Local Educators Ass 'n, 460 U.S. 37, 46 (1983).

10
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1. VOA is a non-public forum for First Amendment activity

Although forum doctrine originally developed to define the scope of First Amendment
protection on government property, government-created forums for First Amendment activity can
also be “metaphysical” rather than “spatial or geographic.” Rosenberger v. Rector & Visitors of Univ.
of Va., 515 U.S. 819, 830 (1995). Forum doctrine properly applies whenever the government
dedicates a channel of communication to First Amendment activity, as it has done with VOA. See,
e.g., Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 797 (1985) (government
charity drive); Archdiocese of Wash. v. Wash. Metro. Area Transit Auth., 897 F.3d 314, 321-22 (D.C.
Cir. 2018) (advertising space on a public bus). Courts in this circuit examine the “objective indicia
of intent” to determine whether the government has created a forum. Stewart v. D.C. Armory Bd.,
863 F.2d 1013, 1017 (D.C. Cir. 1988). The legislative history, statutory language, and decades of
operation all confirm the clear Congressional intent for VOA to function as a forum where
professional journalists can independently ply their craft. See supra, at 2-5.

Forum doctrine generally “divides government property into three categories,” Zukerman v.
U.S. Postal Serv., 961 F.3d 431, 447 (D.C. Cir. 2020) (internal quotation marks omitted), but most
relevant here is the “nonpublic forum,” which the government creates when it grants “selective
access” to a space for First Amendment activity. Cornelius, 473 U.S. at 804. Such a nonpublic forum
exists “[w]here the government is acting as a proprietor, managing its internal operations.” Int’l Soc.
for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678-79 (1992); see also N.Y. Times Co. v.
Dep t of Def., 824 F. Supp. 3d 27, 46 (D.D.C. 2026). The Supreme Court has recognized a variety

of nonpublic forums,” and nearly every circuit has held that college media outlets — which are

7 Such nonpublic forums include a charity drive operated by the federal government that published
fundraising appeals to federal workers, Cornelius, 473 U.S. at 800; a student newspaper published
by a public high school, Hazelwood Sch. Dist. v. Kuhimeier, 484 U.S. 260, 267 (1988); the student

11



Case 1:26-cv-00980-RCL  Document 34  Filed 07/31/26  Page 20 of 53

taxpayer funded through the budgets of public universities -- are nonpublic forums. Husain v.
Springer, 494 F.3d 108, 124 (2d Cir. 2007) (collecting cases).

VOA is such a nonpublic forum created for the First Amendment-protected newsgathering,
publishing, and editorial activity of its journalists. VOA’s broadcasts must, by law, “be conducted
in accordance with the highest professional standards of broadcast journalism,” include information

b

that is “accurate, objective, and comprehensive,” and portray “a balanced and comprehensive
projection of United States thought and institutions.” 22 U.S.C. § 6202. Internal practices and
policies at VOA have long integrated professional journalistic ethics and standards into its
newsgathering and reporting as required by the IBA. See CRS Report at 10. Such practices include

2 (134

“using identified, authoritative sources,” “double-sourcing stories for accuracy,” “including

99 ¢

opposing voices to provide fairness,” “clearly delineating commentary and opinion from straight
news,” and “avoiding actual or apparent conflict[s] of interest.” Id. at 10-11 (quoting U.S. Dep’t of
State Off. of the Inspector Gen., Targeted Inspection of the Governance of the United States Agency
for Global Media: Journalistic Standards and Principles at 5 (2020)). These statutory mandates
reflect Congress’ intent to prevent VOA broadcasts from being ““house organs for the United States

299

Government,”” and that it have “professional independence.” Open Tech. Fund v. Pack, 470 F. Supp.
3d 8, 13 (D.D.C. 2020), opinion vacated as moot through unilateral government action, appeal
dismissed, 2021 WL 11096700 (D.C. Cir. Mar. 16, 2021) (quoting Ralis v. RFE/RL, Inc., 770 F.2d
1121, 1125 (D.C. Cir. 1985)).

Like the student activities fund in Rosenberger, VOA is more of a “metaphysical” than a

“spatial or geographic” forum, but that is no obstacle to applying forum doctrine. 515 U.S. at 830.

activities fund created by a public university, Rosenberger, 515 U.S. at 840; and a political debate
organized by a public television station, Ark. Educ. Television Comm 'n v. Forbes, 523 U.S. 666, 671
(1998).

12
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As in Rosenberger, having opened a forum dedicated to independent journalism, “the State must
respect the lawful boundaries it has itself set.” /d. at 829. And like the high school in Hazelwood,
484 U.S. at 270, or the public university in Husain, 494 F.3d at 121, the government, in this instance
Congress, has established a media outlet dedicated to a particular class of speakers (VOA
journalists) and a particular purpose (“accurate, objective, and comprehensive” news, § 22 U.S.C.
6202) to model freedom of the press for the world. Just as students “do not shed their constitutional
rights to freedom of speech or expression at the schoolhouse gate,” Hazelwood, 484 U.S. at 266
(internal quotation omitted), journalists do not surrender their “freedom of speech, or of the press,”

when they arrive at VOA, see Turner, 502 F. Supp at 375.

2. The Journalist Plaintiffs plausibly allege unreasonable and viewpoint-based
restrictions on their First Amendment activity at VOA

In a nonpublic forum, any restriction on First Amendment activity must be both “reasonable
in light of the purpose served by the forum” and viewpoint-neutral. Cornelius, 473 U.S. at 806.
These limitations ensure that the government, having created a space for First Amendment
expression, does not distort that expression through its regulations. See Rosenberger, 515 U.S. at
829. See Forbes, 523 U.S. at 676 (scrutinizing restrictions in a nonpublic forum to ensure a state
broadcaster did not “skew[] the electoral dialogue” at a political debate); cf. Legal Servs. Corp. 531
U.S. at 543 (holding that the First Amendment applies when the government “seeks to use an
existing medium of expression and to control it . . . in ways which distort its usual functioning”).

The Journalist Plaintiffs adequately state a First Amendment violation because they
plausibly allege that Defendants’ restrictions on their professional activities are both unreasonable
and viewpoint based. The restrictions imposed are unreasonable because they defeat the very
purpose of the forum—to publish news that is “accurate, objective, and comprehensive.” 22 U.S.C.
§ 6202. The Journalist Plaintiffs allege Defendants’ active infringement of their ability to broadcast

13
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“objective, accurate and comprehensive” news reports, Compl. § 45, restriction of VOA’s output,
id. 4 56; and repeated breaches of the Statutory Firewall, id. 49 44-45, 50-53. Any interference with
VOA’s “day-to-day” editorial operations that breaches the Statutory Firewall is presumptively
unreasonable, cf. Open Tech. Fund, 470 F. Supp. 3d at 26, and thus constitutes a violation of the
First Amendment rights of VOA’s journalists.

Defendants’ restrictions also discriminate based on viewpoint. Defendants have censored
disfavored information, Compl. 44 64-67 (censoring news about protests against the Iranian regime),
required VOA journalists to publish one-sided articles omitting facts that USAGM executives find
inconvenient or undesirable, e.g., id. 4 75-76, 83-85; and fired a VOA employee, seemingly for
complaining about USAGM censorship, id. § 69. At the direction of a USAGM executive, VOA’s
Mandarin Service published a “news” story touting President Trump’s “dealmaking ability” that
regurgitated White House talking points about the administration’s diplomatic activities virtually
word-for-word. Id. 4 83-90. That is not journalism; it is propaganda. It bears no resemblance to
the high-quality, objective journalism that VOA is required by law to produce.

The suppression of viewpoints about important current events simply because administration
appointees at USAGM dislike or disagree with those viewpoints is flatly impermissible in a
nonpublic forum. Again, Defendants’ censorship and exercise of editorial control over the content
of VOA’s broadcasts not only violates the Statutory Firewall; it violates the First Amendment rights
of VOA journalists to gather and report the news in a non-public forum.

Forum doctrine confirms that the Journalist Plaintiffs have plausibly alleged a violation of

their First Amendment rights. The motion to dismiss the First Cause of Action should be denied.

14
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B. The “Government Speech” Doctrine Has No Proper Application to VOA
Broadcasts

Defendants contend that Plaintiffs have no First Amendment claim because VOA’s
journalistic output is, “in essence, the government’s own speech.” MTD at 6. That is wrong. By law
and practice, VOA journalists do not speak for the U.S. government when they produce “objective”
news reports “in accordance with the highest professional standards of broadcast journalism.” 22
U.S.C. § 6202. Indeed, the statutory framework establishing VOA—including the Statutory
Firewall, id. § 6204(b)—reflects Congress’s demand that VOA not become a “house organ|[] for the
United States Government,” because that would be “inimical to [its] fundamental mission.” Open
Tech. Fund, 470 F. Supp. 3d at 13. Listeners around the world have long recognized VOA as a
reliable source of accurate news, and value it, specifically because it is not a propaganda arm of the
U.S. government.® Compl. g9 19-20, 95-97.

As the Supreme Court has warned, courts must “exercise great caution” before concluding
that speech involving a government entity or function is “government speech” for constitutional
purposes. Matal v. Tam, 582 U.S. 218, 235 (2017). That is because the government speech doctrine,
which bars all First Amendment review, “is susceptible to dangerous misuse.” /d. Defendants throw
such “caution” to the wind and simply assert as ipse dixit that VOA is a government mouthpiece.
Far from applying the “holistic inquiry” required to determine if the government speech doctrine
applies, Shurtleff'v. City of Boston, 596 U.S. 243, 252 (2022), Defendants quote a single reference
to VOA journalism as “government speech.” MTD at 6. But the opinion they cite raised no First
Amendment issue, and their quoted statement is dicta. See Achagzai v. Bd. of Governors, Civ. A.

No. 14-768 (RDM), 2016 WL 471274, at *8 (D.D.C. Feb. 8§, 2016).

8 See Elez Biberaj, When America Falls Silent: The Strategic Costs of Dismantling VOA, FOREIGN
SERV. J., July-Aug. 2026, at 30, 32.

15
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A more careful approach readily demonstrates that the government speech doctrine does not
apply to VOA broadcasts. The test for government speech considers three factors: (1) the degree of
government control over the message, (2) the public’s perception of the speaker’s identity, and (3)
the history of the expression at issue. Shurtleff, 596 U.S. at 252; Walker v. Tex. Div., Sons of
Confederate Veterans, Inc., 576 U.S. 200, 209 (2015). Defendants address none of these factors, and
none of these factors support their claim that VOA broadcasts constitute government speech.

First, USAGM’s authority over the business of VOA is not tantamount to control over VOA’s
journalism or editorial content. The government does not control a message when it lacks “final
approval authority” over the speech. See Pleasant Grove City v. Summum, 555 U.S. 460, 473 (2009).
This is true even where the government supervises but does not “maintain[] direct control over the
messages conveyed.” See Walker, 576 U.S. at 213. The Firewall prohibits USAGM officials from
controlling the “day-to-day” editorial decisions of VOA journalists. Open Tech. Fund, 470 F. Supp.
3d at 26. While the CEO of USAGM may “supervise” VOA’s broadcasts, 22 U.S.C. § 6204(a)(1-2),
he does not have “final approval authority” over any work of journalism. Summum, 555 U.S. at 473.

Second, VOA’s audience does not perceive VOA as a government mouthpiece. As the
Complaint alleges, other journalists rely upon VOA broadcasts in their own reporting and consider
VOA an “indispensable source of independent and accurate news.” See Compl. 9 19-20, 96-98.
Press associations around the world have recognized VOA’s independence and a significant majority
of VOA listeners have registered their trust in its journalistic output. See U.S. Agency for Glob.
Media, FY 2024 Agency Performance Report 17 (2024) (finding that between 2020 and 2024, over
80% of VOA listeners found its programming “very or somewhat trustworthy). The contrast

between state propaganda and VOA is especially clear in countries where authoritarian governments

16
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strictly control the media. See Biberaj, supra note 15, at 32. In places like Iran and Russia, VOA
journalism has been a “trusted alternative to state-controlled information” for decades. /d.

The third factor, VOA’s history, also weighs against the claim that VOA’s broadcasts are
government speech. While the U.S. government has used radio throughout history to communicate
messages, VOA’s journalistic independence has been a “[flundamental [p]rinciple” since its earliest
broadcasts. See id. at 1-2 (discussing VOA’s first broadcasts and VOA’s charter). While the structure
of VOA oversight has changed over time, Congress has always maintained a “legal guarantee of the
networks’ journalistic independence in the face of government oversight.” Turner, 502 F. Supp. 3d
at 344.

None of the relevant factors supports Defendants’ claim that VOA’s journalism is
government speech. Defendants’ claim cannot be squared with either the statutory structure
Congress imposed to ensure the independence of VOA’s journalism, or with VOA’s proud history
of reliable, accurate, and unbiased journalism. The government speech doctrine does not apply.

C. Likewise, the Garcetti Doctrine Is Inapplicable to VOA Journalists’ Core
Editorial and Journalistic Functions

Defendants alternatively cite Garcetti, to argue that Plaintiffs’ First Amendment claims are
foreclosed because their speech is part of their government employment. MTD at 5. The government
has presented this argument before and this Court rejected it. See Turner, 502 F. Supp. 3d at 347-
48. During the First Trump Administration, the former VOA director brought a similar suit alleging,
among other things, that the government was violating the First Amendment rights of VOA
journalists by undermining VOA’s independence “in direct conflict with the statutory and regulatory
firewall.” Id. at 347-48. Chief Judge Howell carefully analyzed public employee speech
jurisprudence to assess the parties’ competing claims as to the appropriate standard— the “public

concern” analysis and balancing test set forth in Pickering and Connick v. Myers, 461 U.S. 138

17
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(1983), or the Garcetti rule that public employees’ statements made as part of their official duties
enjoy no protection. Turner, 502 F. Supp. 3d at 373. Taking note of the “heightened protection”
assigned to the First Amendment “interests of public employees in the academic context,” and
recognizing that press freedoms hold “equally exalted places in the First Amendment firmament,”
the Court held that “Garcetti does not apply to the core editorial or journalistic functions of
government-employed journalists.” Id. at 376.

Without identifying any meaningful flaw in Turner’s reasoning, Defendants ask this Court
to disregard its holding and find Plaintiffs’ speech categorically unprotected under Garcetti simply
because that speech is made as part of their government employment. MTD at 6. Garcetti does not
support such a broad reading. That decision applied the first prong of the Pickering-Connick analysis
and held that a prosecutor was not speaking as a citizen on a matter of public concern when the
speech at issue was an internal memo criticizing his employer’s handling of a search warrant
affidavit he believed to contain serious misrepresentations. Garcetti, 547 U.S. at 414-15. The
prosecutor’s claim failed because the restriction of his speech was “the exercise of employer control
over what the employer itself . . . commissioned or created.” /d. at 421-22. Garcetti is inapposite
because USAGM is barred by the Statutory Firewall from exercising such control over the
broadcasts created by VOA’s journalists.

Moreover, Garcetti itself recognized that its reasoning did “not fully account[] for”
government employees whose duties “implicate[] additional constitutional interests.” Id. at 425
(declining to decide whether the categorical rule applies to public university professors). Under this

acknowledged limitation, at least five circuits have exempted scholarship and teaching at public
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universities from the Garcetti rule’ because academic freedom has historically occupied “a special
niche in our constitutional tradition.” Grutter v. Bollinger, 539 U.S. 306, 329 (2003). Professors at
public universities plainly carry out a government function: the development of knowledge, the
transmission of substantive information, and the encouragement of critical thinking skills in students
who pay tuition. They do so by a process that requires the vibrant protection of their freedom of
speech to encourage wide-ranging inquiry and robust discussion. Professors’ First Amendment
rights are not limited simply because their speech is used to “carry out” the governmental function
of educating students; to the contrary, they are protected to ensure that the governmental purpose is
achieved.

These same considerations apply directly to VOA. Its government function is to model for
the world how a free press works in a democratic society. The First Amendment rights of VOA
journalists are not limited because they gather and report the news to carry out a governmental
function; they are protected precisely to ensure the governmental purpose is achieved. This rationale
properly led Chief Judge Howell to hold that Garcetti does not apply and to find speech made
pursuant to VOA’s core editorial functions protected under the Pickering analysis. Turner, 502 F.
Supp. 3d at 376.

Defendants attempt to elide this holding by wistfully suggesting that no binding authority
requires a journalist exception to Garcetti. MTD at 7. Jurisprudentially, the Supreme Court itself

has acknowledged that constitutional interests that intersect with government-funded speech require

9 See Heim v. Daniel, 81 F.4th 212, 224 (2d Cir. 2023); Adams v. Trs. of the Univ. of N.C.-Wilmington,
640 F.3d 550, 562 (4th Cir. 2011); Meriwether v. Hartop, 992 F.3d 492, 504 (6th Cir. 2021); Kilborn
v. Amiridis, 131 F.4th 550, 557 (7th Cir. 2025); Demers v. Austin, 746 F.3d 402, 412 (9th Cir. 2014);
see also Buchanan v. Alexander, 919 F.3d 847, 852-53 (5th Cir. 2019) (applying Pickering without
mentioning Garcetti, but emphasizing that “academic freedom is a special concern of the First
Amendment”).
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special protection. See e.g., Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 542 (2001); FCC v.
League of Women Voters of Cal., 468 U.S. 364, 399-401 (1984); Agency for Int'l Dev. v. All. for
Open Soc'y Int'l, Inc., 570 U.S. 205, 221 (2013). And as noted above, Garcetti itself identified a
potential exception to the “government speech doctrine” for positions — like university
professorships — that implicate “additional constitutional interests.” Garcetti, 547 U.S. at 425. These
“additional constitutional interests” apply directly to the journalistic work of VOA employees, as
Chief Judge Howell recognized, and Supreme Court precedent governing freedom of the press thus
applies fully to the journalists at VOA. Agostini v. Felton, 521 U.S. 203, 117 S. Ct. 1997, 138 L.
Ed. 2d 391, 237 (1997); see also MTD at 7 (citing Hohn v. United States, 524 U.S. 236, 252-53
(1998) (“Our decisions remain binding precedent until we see fit to reconsider them, regardless of
whether subsequent cases have raised doubts about their continuing vitality.”)). The only way to
knit together that precedent with the holding in Garcetti, is to find that Garcetti does not apply to
VOA journalists.

It is equally unavailing for Defendants to suggest that VOA journalists’ work is “not
analogous to public university academics’ writing and teaching activities” because VOA journalists
“play a role in carrying out U.S. foreign policy.” MTD at 7. Defendants likely derive this argument
from the statutory directive for VOA broadcasting to “be consistent with the broad foreign policy
objectives of the United States[.]” 22 U.S.C. § 6202(a)(1); see also 22 U.S.C. § 6204(a)(2). But this
is just one of twenty-one directives in this provision alone, which, for example, requires VOA
broadcasting to “be conducted in accordance with the highest professional standards of broadcast
journalism;” provide “consistently reliable and authoritative, accurate, objective, and
comprehensive” news; and, “represent America, not any single segment of American society” by

presenting “a balanced and comprehensive projection of significant American thought and
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institutions.” Id. § 6202(a)(5), (b)(1), (c)(2); see also §§ 6201 (laying out the policy and findings
of Congress in justifying U.S. international broadcasting broadly); 6204 (enumerating powers and
responsibilities of USAGM CEO and requiring respect of journalistic independence in carrying
them out). Defendants wrongly portray VOA’s role as solely a vehicle of U.S. Foreign Policy.
More fundamentally, Defendants fail to acknowledge what Congress understood — U.S.
foreign policy is advanced when VOA models U.S. press freedoms for the world. Gathering and
broadcasting the news independent from the control of any administration or political party is an
essential way in which VOA “carr[ies] out U.S. foreign policy.” MTD at 7. To be sure, VOA must
faithfully report on and broadly reflect U.S. foreign policy goals—it certainly cannot become a
mouthpiece for a foreign power. But that narrow limitation on VOA’s journalism in no way overrides
the Statutory Firewall Congress built to protect the First Amendment rights of VOA journalists as a
means of advancing U.S. interests. Indeed, Defendants’ claim to the contrary misportrays the
USAGM’s authorized supervisory role over VOA.!? See supra, at 2-3. The statute enumerating its
“evaluative and review responsibilities,” Turner, 502 F. Supp. 3d at 378 (quoting Ralis, 770 F.2d at
1125), explicitly cabins USAGM’s authority by requiring its CEO and the Secretary of State to
“respect the professional independence and integrity of the Agency, its broadcasting services, and

[its] grantees[.]” 22 U.S.C. § 6204(b)."!

10 Nothing in the language of §§ 6202(a)(1) and 6204(a)(2) directly authorizes USAGM to reach
into the newsrooms and control day-to-day operations if it deems them contrary to “the broad
foreign policy objectives of the United States.” 22 U.S.C. §§ 6202(a)(1), 6204(a)(2). These
provisions call for VOA broadcasting to be “consistent with” the broad policy objectives without
specifying a role for USAGM in achieving consistency, and only authorize USAGM’s CEO to
“review and evaluate the mission and operation of” VOA’s broadcasting “within the context of the
broad foreign policy objectives of the United States.” 22 U.S.C. § 6204(a)(2).

1 Section 1299Q of the FY2021 National Defense Authorization Act added “a specific duty on the
part of USAGM to ensure editorial independence of the broadcasters.” Matthew C. Weed, Cong.
Rsch. Serv., R46968, U.S. Agency for Global Media: Background, Governance, and Issues for
Congress (2021). Congress, however, failed to clarify where in § 6202(a) to insert the new language,
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Defendants fail to rebut 7urner’s central reasoning that the “weighty First Amendment
interests in protecting freedom of the press” render Garcetti’s categorical rule inapplicable. Turner,
502 F. Supp. 3d at 376. This court should concur and find that VOA’s broadcasts are not
“government speech” and Garcetti does not apply to VOA’s journalists.

D. Even Under Pickering, VOA Journalists Have Plausibly Alleged Violation of
Their First Amendment Rights

Defendants argue that Plaintiffs’ First Amendment claims fail even under Pickering, 391
U.S. 563, because the government’s interest in pursuing its foreign policy objectives outweighs
Plaintiffs’ interest in “speaking through VOA.” MTD at 8. Even if the Court declines to apply the
forum doctrine to Plaintiffs’ claims, Plaintiffs have sufficiently alleged facts establishing a plausible
constitutional violation under Pickering. Plaintiffs allege that Defendants’ actions: (a) restrict
Plaintiffs’ speech on matters of public concern — “news which is consistently reliable and
authoritative, accurate, objective, and comprehensive,” id. § 6202(b)(1); and (b) are more restrictive
than “reasonably necessary” to protect the government’s interest in promoting its foreign policy
objectives. See supra, at 6-8. No more is required at this stage in the litigation to survive Defendants’

Motion to Dismiss. Fed. R. Civ. P. 12(b)(6).

1. VOA Journalists’ Speech Involves a Matter of Public Concern

The first step of the Pickering analysis is to determine whether the speech at issue involves
a matter of public concern. This is an “analysis” that “must take into account ‘the content, form, and
context’ of the employee’s speech, ‘as revealed by the whole record.”” LeFande v. District of

Columbia (“LeFande I”), 613 F.3d 1155, 1159 (D.C. Cir. 2010) (quoting Connick, 461 U.S. at 147—

so the U.S. Code does not incorporate the amendment. See 22 U.S.C. § 6202, Editorial Notes,
Amendments (explaining the omission due to Congress’ failure).
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48). Content is the “greatest single factor” in this inquiry. Lu v. D.C., No. 20-CV-00461 (APM),
2022 WL 4446395, at *3 (D.D.C. Sept. 23, 2022), aff'd, No. 22-7141, 2023 WL 4145912 (D.C. Cir.
June 23, 2023). “[S]peech that concerns issues about which information is needed or appropriate to
enable members of society to make informed decisions about the operation of their government
merits the highest degree of first amendment protection.” /d. (internal quotation marks omitted).

Here, Plaintiffs allege that Defendants have interfered with VOA’s editorial independence to
present ‘“news which is consistently reliable and authoritative, accurate, objective, and
comprehensive,” 22 U.S.C. § 6202(b)(1). See Compl. 9 56-94. Additionally, Plaintiffs allege
Defendants have made personnel decisions and conditioned continued employment on VOA
journalists’ willingness to “get[] the President’s message out,” and to remain loyal to the Trump
Administration. /d. Y 72, 81.

The content of the speech at issue is similar, if not identical, to the content of the speech at
issue in Turner, where Chief Judge Howell found “the creation and content of news coverage at
VOA” and “speech that centers on current events . . . is . . . by definition of political, social, or other
concern to the community.” 502 F. Supp. 3d at 377 (quoting LeFande I, 613 F.3d at 1159 (internal
quotations marks omitted)). Likewise, allegations related to potential retaliation against employees
for raising concerns about Defendants’ suppression of such news coverage relate to speech “about
the operation of . . . government.” /d. (internal citations and quotation marks omitted). Clearly,
Plaintiffs have plausibly alleged facts sufficient to meet the first prong of Pickering—the speech at

issue is a matter of public concern.
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2. Defendants’ Alleged Interest in Carrying out Unspecified Foreign Policy
Objectives Does Not Outweigh VOA Journalists’ Interests in Maintaining
Their Journalistic Independence, as Mandated by the IBA

The second prong of Pickering requires the court to balance the employees’ interest in
protected speech against the government’s interest in promoting efficiency. Connick v. Myers, 461
U.S. 138, 150-51 (1983). Plaintiffs allege that Defendants’ conduct deprives VOA journalists of “the
ability to engage in independent, professional news-gathering and reporting of the news, or to author
and disseminate editorial works of opinion, criticism, and human interest as part of their work at
VOA based on the content and perceived viewpoint of their reporting; by interfering with their
exercise of editorial control; and by chilling any future reporting they may publish for VOA[.]”
Compl. 9 92-94. Defendants claim the government interest they seek to protect is the pursuit of
“foreign policy objectives—and in complying with its statutory obligation to ensure that VOA aligns
with those objectives.” MTD at 8.

At the outset, whether Defendants may lawfully assert any legitimate efficiency interest in
this context is an open question. Here, Congress has laid out a clear purpose of reporting the news
comprehensively and in a balanced way, and has specifically sought to insulate editorial decision-
making from political interference by the executive branch. It would not appear to be a legitimate
interest worthy of balancing for a USAGM official to breach the Statutory Firewall and dictate
editorial content, even if doing so were supposedly to align such content with U.S. foreign policy
goals. “The IBA implements a carefully constructed balance between CEO authorities, intended to
streamline agency management and promote efficiency, see 22 U.S.C. § 6204(a), and preservation
of VOA and the networks’ ‘professional independence and integrity,’ id. § 6204(b).” Turner, 502 F.

Supp. 3d at 37. The Pickering balance must be undertaken in consideration of the statutory
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framework as a whole — not based upon how a particular official feels or wishes to act outside
statutory authority or ultra vires.

Further, if the interest the government seeks to protect is carrying out U.S. foreign policy
while also complying with its statutory mandate, then Defendants have painted themselves into quite
the corner because the statutory mandate is to respect VOA’s journalistic independence and integrity.
See 22 U.S.C. § 6202(a)(5), (b)(1), (c)(2); see generally 22 U.S.C. § 6202 et seq. Otherwise, their
argument presupposes that their responsibility to ensure compliance with the government’s
unspecified “foreign policy objectives” overrides all the other directives imposed by the statute and
ignores Congress’s “carefully constructed balance between CEO authorities . . . and preservation of
VOA and the networks’ ‘professional independence and integrity.”” Turner, 502 F. Supp. 3d at 378
(citations omitted) (quoting 22 U.S.C. § 6202(a)(5)). Truly, the government’s interest should be “in

299

maintaining an appearance of ‘the highest journalistic credibility,”” which Turner noted “is owed
weight in the Pickering analysis.” Id. (citing Navab-Safavi v. Glassman, 637 F¥.3d 311, 316 (D.C.
Cir. 2011) (explaining Congress’s findings that “the ‘long-term interests of the United States are
served by communicating directly with the peoples of the world’”” and that requires “‘win[ning] the
attention and respect of the viewers.”” (citing 22 U.S.C. § 1464(a)(b) (emphasis added))).

Turning to the balancing exercise, the Court must determine whether Defendants’ alleged
restrictions on Plaintiffs’ speech are more restrictive than “reasonably necessary to protect various

government interests” because Plaintiffs challenge Defendants’ generally applicable policies and

practices (and not a particularized disciplinary action).!? Turner, 502 F. Supp. 3d at 377-78 (citing

12 To be clear, a ““generally applicable’ statute, regulation, policy, or practice, ‘as opposed to a
particularized disciplinary action,’” in the context of a Pickering analysis, see Turner, 502 F. Supp.
3d at 377, is distinct from “an on-going program or policy” in the APA context of determining
whether there has been final agency action, see infra, at 35-36. Plaintiffs challenge Defendants’
policies and practices that are generally applicable to the VOA workforce, rather than a disciplinary
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Weaver v. U.S. Info. Agency, 87 F.3d 1429 at 1436 (D.C. Cir. 1996). The IBA informs the Court’s
analysis of “which measures are reasonably necessary to promote the efficiency of the public
services VOA and its networks perform.” Id. at 378. As noted in Turner and as alleged in the
Complaint, Congress intentionally created bifurcated roles for USAGM and VOA and erected the
Statutory Firewall to ensure VOA maintained journalistic independence. See id.; Compl. 9 25-33;
see supra, at 2-5. Under this statutory framework and Congress’s clear intent that VOA remain
separate and independent, Chief Judge Howell found in 7urner that USAGM’s day-to-day control
over VOA’s content is not reasonably necessary. See Turner, 502 F. Supp. 3d at 378; see also Open
Tech. Fund, 470 F. Supp. 3d at 26; Summum, 555 U.S. at 473a. Congress deemed VOA’s interest in
journalistic independence to be of “greater public importance than the general government interest
in efficiency.” Id. (citing 22 U.S.C. § 6204(b) (The Secretary and 11 CEO “shall respect the
professional independence and integrity of the Agency, its broadcasting services, and the grantees
of the Agency.”)).

In Turner, Chief Judge Howell found that USAGM’s requests to take part in news coverage
meetings and to direct VOA journalist content “constitute[d] direct communications with network
journalists that r[an] the risk of impermissibly influencing content and chilling speech.” Turner, 502
F. Supp. 3d at 381. Defendants’ actions in the present case go far beyond requesting to sit in on
meetings. Plaintiffs allege that Defendants have sought and will continue to seek to control all of
VOA'’s editorial and journalistic content, to the point at which VOA’s reporting has become and will

continue to be a mouthpiece for pro-Administration propaganda. See Compl. 9 56-94.

action specific to one employee, but they do not merely challenge ongoing policies. Instead, they
challenge final agency action that shifted the functioning of VOA from an entity with independent
reporting to an entity that answers to the Trump Administration and issues only material that is
consistent with the Trump Administration’s agenda and policy goals.
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Moreover, Defendants have assigned USAGM employees to run VOA services directly. /d.
94 58-63, 79-80. Defendants Javanmardi and Jing, both USAGM employees, have taken specific
actions to suppress coverage of certain viewpoints while promoting pro-Administration propaganda,
broadcasting White House press releases as news, and conditioning employment on the employees’
willingness to comply with USAGM’s wishes. Id. 49 64-70, 79-90. Defendant Javanmardi expressly
told all VOA Persian service staff that he must personally approve any guests before they are allowed
to appear in any broadcast. /d. 9 66. He also terminated a VOA journalist’s contract days after he
complained about censorship of his interviews. /d. § 69. Defendant Jing told staff during in-person
meetings that if they show loyalty to the Trump Administration, they will keep their jobs. /d. q 81.
Defendants conditioned the grant of transmission services to USAGM grantees RFE and RL upon
their agreeing to change their Persian-language content to align with Defendants’ editorial
preferences. Id. 9 77. Defendants’ conduct has had and will continue to have a chilling effect on
VOA journalists’ speech on the basis of perceived viewpoint. Id. 9 92-94. “These considerations,
which have sweeping implications for the current and prospective speech of present and future
employees, weigh heavily against defendants in the Pickering analysis.” Turner, 502 F. Supp. 3d at
381 (citing United States v. Nat’l Treasury Emps. Union, 513 U.S. 454, 468 (1995); Weaver, 87 F.3d
at 1439; Sanjour v. E.P.A., 56 F.3d 85, 96-97 (D.C. Cir. 1995)).

Even if these Defendants were statutorily permitted to direct VOA’s editorial output—which
they are not — their conduct is not reasonably necessary to protect the government’s interest in
pursuing its foreign policy objectives or in complying with its statutory obligation to ensure that
VOA aligns with those objectives. Simply put, “more tailored methods, short of defendants stepping
into the newsroom themselves, are available if defendants wish to monitor VOA and network

coverage in order to carry out their statutory responsibilities.” Id. at 382. Thus, at this stage in the
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litigation, Plaintiffs’ allegations are sufficient to establish a plausible claim for violation of their
First Amendment rights due to Defendants’ suppression of their speech based upon viewpoint and
the chilling effect Defendants’ conduct has on Plaintiffs’ speech to state a claim for relief under
Pickering.!?

E. Because the Journalist Plaintiffs Have Stated a Plausible First Amendment
Claim, So Have the Listener Plaintiffs

Defendants assert that no Listener Plaintiff can assert a First Amendment claim because there
is “no right to listen to unprotected speech,” MTD at 9, but that argument fails because the relevant
speech is protected. Defendants make no other argument about the adequacy of the pleading of the
Second Cause of Action, nor could they. The complaint adequately alleges a “right to listen” claim
on behalf of PEN America, RSF USA, and RSF.

This Court requires two elements to establish a successful “right to listen” claim. First, there
must be a willing speaker. See, e.g., Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council,

Inc., 425 U.S. 748, 756 (1976) (“Freedom of speech presupposes a willing speaker.”); Hardy v.

13 Defendants mistakenly suggest in a footnote that Plaintiff Turkova lacks standing because she
declined USAGM’s offer to return to work, MTD at 9 n.2, but Turkova would have returned to VOA
but for Defendants’ unconstitutional conduct, Compl. q 17. She declined to return believing—
correctly—that her work would be subject to Defendants’ censorship. This implicit condition to the
offer of employment chilled Turkova’s exercise of First Amendment rights and constitutes an injury
in fact. See Nat’l Students Ass’n v. Hershey, 412 F.2d 1103, 1111 (D.C. Cir. 1969) (finding a First
Amendment challenge justiciable where the challenged policy chilled First Amendment activity);
see also Ozonoff v. Berzak, 744 F.2d 224, 229 (1Ist Cir. 1984) (find that the plaintiff suffered an
injury in fact where a condition on government employment “forced an individual to choose”
between restricting her First Amendment activity and losing the job opportunity); cf. Fed. Election
Comm’n v. Cruz, 596 U.S. 289, 297 (2022) (rejecting a standing challenge to a First Amendment
suit where the defendant argued that the plaintiff’s injury was “self-inflicted”). Defendants’
mistaken approach would deny standing to any plaintiff chilled from exercising a First Amendment
right by government action because, by definition, every chilling effect involves a “voluntary”
decision by the plaintiff. Defendants’ reliance on Murthy v. Missouri, 603 U.S. 43 (2024), is entirely
misplaced because the injury alleged in that case resulted from a third party not before the court. /d.
at 57.
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Hamburg, 69 F. Supp. 3d 1, 19-20 (D.D.C. 2014) (finding that there were no willing speakers where
plaintiffs did not identify any employees specifically). The willing speakers here are the Journalist
Plaintiffs, who have repeatedly stated their intention to communicate with the PEN America and
RSF Plaintiffs. See Compl. 9 92-94. Second, the Plaintiffs must show, as alleged here, that the
listener asserting the claim would have received the information at issue but for the government’s
interference. Fox v. Leavitt, 572 F. Supp. 2d 135, 141 (D.D.C. 2008) (“To maintain a ‘right to listen’
claim, a plaintiff must clearly establish the existence of an otherwise willing speaker, and that the
challenged policies caused the speaker to be unwilling to speak.”). As in Gregg v. Barrett, 771 F.2d
539, 548 (D.C. Cir. 1985), “but for” causation exists because Defendants have placed themselves
“directly astride the channel of communication” where they are controlling what VOA journalists
can publish. See Compl. 9 92-94. A listener’s right claim is properly asserted.

Defendants do not challenge Plaintiffs’ standing to bring this claim, nor could they do so
successfully because Plaintiffs meet all of the requirements of standing. Plaintiffs allege “(1) an
‘injury in fact,” 2) a ‘causal connection between the injury’ and the challenged action; and (3) a
likelihood that the ‘injury will be redressed by a favorable decision.”” Nat’l Ass’n for Advancement
of Colored People, 779 F. Supp. 3d 53, 61 (D.D.C. 2025) (citing Lujan v. Defs. of Wildlife, 504 U.S.
555,560-61 (1992)). Additionally, the organizational plaintiffs bring suit on behalf of their members
via associational standing, as their members would otherwise be able to sue on their own; the
interests the organizations seek to protect are “germane to the[ir] purpose;” and the claim and request
for relief do not require the participation of individual members in the lawsuit. /d.; see also Wash.
Legal Found. v. Kessler, 880 F. Supp. 26, 31 (D.D.C. 1995).

Plaintiff reporter members of PEN America and RSF/RSF USA have been injured because

they have been denied their “right to listen,” which involves information needed to do their own
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reporting and the ability to learn about global events from a non-biased source. Compl. 99 92-94.
The causal connection between this injury and Defendants’ conduct is clear. See, e.g., id. Y 44-53.
USAGM is controlling VOA’s broadcasts to “restrict [] the flow of information,” Gregg, 771 F.2d
at 548 — information that PEN America and RSF/RSF USA’s members rely upon to gather and report
the news. And the injury is redressable through the injunctive and declaratory relief requested,
because USAGM will be required to abide by the Statutory Firewall and respect the rights of the
professional journalists at VOA if granted.

The Complaint plausibly alleges a violation of the listener rights of Plaintiff reporter
members of PEN America, RSF, and RSF USA and adequately establishes their standing to assert
these rights. Defendants' Motion to Dismiss the Second Cause of Action falls short.

II.  Plaintiffs Adequately Allege Defendants’ Violation of the Administrative Procedure Act

Despite unambiguous, recent, controlling APA case law establishing that the USAGM CEO
does not have unfettered discretion over agency action, Defendants boldly assert the opposite,
ignoring the case law as well as applicable regulations. Defendants do not have the discretion to
ignore the Statutory Firewall, which they violated when they transformed VOA from an independent
news service into one publishing the dictates of the Trump Administration.

A. The Application of § 6204 Is Not Committed to Agency Discretion

Defendants seek dismissal of Plaintiffs’ claim under the APA by ignoring bedrock law. APA
jurisprudence begins with a “basic presumption of judicial review;” “[t]he exception for agency
action committed to agency discretion by law is a very narrow one, reserved for those rare instances
where statutes are drawn in such broad terms that in a given case there is no law to apply.” Drake v.
FAA, 291 F.3d 59, 70 (D.C. Cir. 2002) (first quotation, cleaned up); Hi-Tech Furnace Sys., Inc. v.

FCC, 224 F.3d 781, 788 (D.C. Cir. 2000) (second quotation, cleaned up). Whether to permit agency
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action to escape judicial review rests on a careful analysis of “both the nature of the administrative
action at issue”’—essentially, whether it is a type of action “presumptively outside the bounds of
judicial review”—and “the language and structure of the statute that supplies the applicable legal
standards for reviewing that action” in assessing whether this narrow exception applies. Drake, 291
F.3d at 70.

To determine whether a statute provides “no meaningful standard,” courts “consider . . . the
language and structure of the statute,” Sierra Club v. Jackson, 648 F.3d 848, 855 (D.C. Cir. 2011),
as well as “formal and informal policy statements and regulations,” Sec’y of Labor v. Twentymile
Coal Co., 456 F.3d 151, 158-59 (D.C. Cir. 2006). Even when a statute is “permissive and
indeterminate,” this Circuit has “regularly found” that agency actions are not committed to their
discretion. Cody v. Cox, 509 F.3d 606, 610-11 (D.C. Cir. 2007) (collecting cases).

Defendants acknowledge, as they must, that this case does not fit into any of the “narrow
categories” of agency action that, under the case law, enjoy immunity from judicial review, such as
declining to take an enforcement action. See, e.g., id. at 610. They argue that Plaintiffs’ claims must
be dismissed because 22 U.S.C. § 6204’s “requirement that the CEO ‘respect’ the ‘professional
independence’ is not capable of judicial application,” MTD at 11, and that how to strike “the
appropriate balance between competing factors—his supervisory demands and the networks’
independence . . . . is left to the CEO’s discretion.” Id. at 12.

Defendants are incorrect on all points. The statutory scheme provides a meaningful standard
for judicial review — and one this court should apply here, as it did in Abramowitz v. Lake, 824 F.
Supp. 3d 1, 24 (D.D.C. 2026).

Section 6204(b) requires USAGM’s CEO to “respect the professional independence and

integrity of the Agency, its broadcasting services, and the grantees of the Agency.” Far from granting
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the Agency unfettered and unreviewable discretion, 22 U.S.C. § 6204(b) is a restraint on Agency
authority. See Turner, 502 F. Supp. 3d at 378 (noting § 6204(b) cabins “USAGM’s pursuit of agency
efficiency”). Indeed, this Court has already held that the IBA does provide meaningful standards for
judicial review. In Abramowitz, which dealt with the government’s attempt to dismantle VOA, the
government “attempt[ed] to evade APA review by suggesting that the relevant statutory factors are
‘committed to agency discretion by law.”” 824 F. Supp. 3d at 24 (citing 5 U.S.C. § 701(a)(2)). The
Court held that

The defendants point to nothing in the Broadcasting Act apart from language

conferring some discretion to suggest that Congress intended to foreclose review

entirely. That text alone cannot bear the weight the defendants place on it. To the

contrary, the statute commands that the CEO “shall” ensure compliance with the

standards and principles in § 6202.
Id. (internal citations omitted) (emphases added). The Court also noted that “even if the statute
committed the issue to the CEO’s discretion, the CEO still must exercise that discretion to fulfill
Congress’s command, and ‘[a] grant of discretion to an agency does not . . . authorize it to make an
unprincipled decision.” Here, a textual commitment of discretion could not change the fact that the
defendants have provided nothing approaching a principled basis for their decision.” Id. at 24-25
(citation omitted). The same is true in this case; there is no principled reason for the government to
interfere with VOA’s statutorily mandated independent reporting and turn it into a propaganda arm
for the Administration.

Moreover, even if this were a circumstance where “there are no clear statutory guidelines”—
which it is not, see, e.g., Compl. 9§ 29-33 — “courts often are still able to discern from the statutory
scheme a congressional intention to pursue a general goal.” Robbins v. Reagan, 780 F.2d 37, 45-46

(D.C. Cir. 1985). There is an easily discernible congressional intention that VOA operate

independently from the Administration’s interference from both the Agency’s governing statutory
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provisions, including 22 U.S.C. § 6202, and regulations, see 22 C.F.R. § 531.1(a). The Agency’s
willful breach of the Statutory Firewall between the editorial side of VOA and the Trump
Administration is judicially reviewable.

B. Plaintiffs Challenge the Final Agency Action of Transforming VOA from an
Independent News Service into a Propaganda Arm of the Trump
Administration

To be reviewable under the APA, agency action must be final, meaning that it “mark[s] the
consummation of the agency’s decision-making process,” and determines “rights or obligations.”
Bennett v. Spear, 520 U.S. 154, 178 (1997) (internal quotation marks omitted). And it must be
discrete, directed “against some particular ‘agency action’ that causes [the plaintiff] harm” rather
than “seek[ing] wholesale improvement of [a] program.” Lujan v. Nat’l Wildlife Fed’n, 497 U.S.
871, 891 (1990).

“[T]he term ‘agency action’ undoubtedly has a broad sweep,” encompassing the whole or a
part of an “agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure
to act.” Indep. Equip. Dealers Ass’n v. EPA, 372 F.3d 420, 427 (D.C. Cir. 2004) (first quotation); 5
U.S.C. § 551(13) (second quotation). Each type of action is similarly capacious. An “order,” for
example, “means the whole or a part of a final disposition, whether affirmative, negative, injunctive,
or declaratory in form, of an agency in a matter other than rule making but including licensing.” 5
U.S.C. § 551(6). These broad statutory definitions together with the presumption of review mean
that “[1]f there is in fact some specific order or regulation, applying some particular measure across
the board . . . and if that order or regulation is final . . . it can of course be challenged under the APA
by a person adversely affected.” Lujan, 497 U.S. at 890 n.2.

Plaintiffs have challenged discrete and final agency action here: Defendants’ discrete and

specific policy to change VOA from a news service with independent reporting into a propaganda

33



Case 1:26-cv-00980-RCL  Document 34  Filed 07/31/26  Page 42 of 53

arm for the Trump Administration. This change came about after the Administration’s effort to
dismantle VOA entirely had been thwarted and a skeleton crew of journalists and editors were
brought back from administrative leave to create limited content that does not comply with the IBA,
Compl. 9 54-57, and after Congress’s refusal to repeal the Statutory Firewall despite Special
Advisor Kari Lake’s call for that relief in congressional testimony, id. q 39.

A key step in Defendants’ effort to override the Statutory Firewall was hiring USAGM
employees loyal to the Trump Administration to oversee VOA. Id. 44 59-70, 79-82. These USAGM
employees and other political appointees such as Defendant Lake have consistently acted to
suppress and censor hard news and promote messaging approved by the Administration. See id. 9
64-69, 72-77, 79-90. The agency action to transform VOA into an Administration mouthpiece thus
“mark[s] the consummation of the agency’s decision-making process” from “which rights or
obligations have been determined,” including, the rights of its audience and staff. That the agency
may have continued taking actions to implement its plan does not deprive the policy itself of finality.
See, e.g., Vill. of Bald Head Island v. U.S. Army Corps of Eng’rs, 714 F.3d 186, 194 (4th Cir. 2013)
(adoption of project is final agency action, not the subsequent activities in carrying it out); W.
Watersheds Project v. Haaland, 850 F. App’x 14, 15 (D.C. Cir. 2021) (similar). Indeed, this Court
held that the government’s actions to dismantle VOA constituted final agency action where the
government took continued steps, including interim steps, to implement the decision to dismantle
the agency. Abramowitz, 824 F. Supp. 3d at 21-22. The court then held that “[i]n the alternative,
each implementing action taken by defendants as part of the drawdown of USAGM would be
independently reviewable agency action under the APA.” Id. at 21. The same is true here; even if
Defendants’ overarching actions to turn VOA into a propaganda arm for the Administration do not

constitute final agency action, each individual action, such as the decision to install a USAGM
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employee as the head of the Persian service, Compl. 9 59-70, is an individual final agency action
in and of itself.

Even case law cited by Defendants supports Plaintiffs’ position. Defendants’ brief cites one
clause of a sentence from Cobell v. Kempthorne, 455 F.3d 301, 307 (D.C. Cir. 2006), see MTD at
13, but not the entire sentence, which reads: “Because an on-going program or policy is not, in itself,
a final agency action under the APA, our jurisdiction does not extend to reviewing generalized
complaints about agency behavior.” Cobell, 455 F.3d at 307 (citation and internal quotation marks
omitted). This case is not about “an on-going program or policy” or “generalized complaints about
agency behavior,” but on the contrary, final agency action that shifted the functioning of VOA from
an entity with independent reporting to one that answers to the Trump Administration, issuing only
material that is consistent with the Administration’s agenda and policy goals.

This is, accordingly, a classic APA case, see Oceana, Inc. v. Locke, 670 F.3d 1238, 1243
(D.C. Cir. 2011), and is distinct from the litigation seeking “wholesale improvement” of agency
functions in Lujan. Indeed, Lujan involved no “single [agency] order or regulation, or even . . . a
completed universe of particular . . . orders and regulations,” but rather challenged the agency’s
“continuing (and thus constantly changing)” internal operations as applied across projects. 497 U.S.
at 890; see Abramowitz, 824 F. Supp. 3d at 21 (holding that “the plaintiffs do not request ‘wholesale
judicial review of Global Media’s management of the agency,” as the defendants contend, Lujan,
497 U.S. at 890 n.2, but instead challenge a particular and identifiable action that prescribed future
agency operations”). Similarly, Norton v. Southern Utah Wilderness Alliance, involved a challenge
to an agency’s “land use plan” which merely stated “priorities” but “d[id] not . . . prescribe” actions.

542 U.S. 55, 71 (2004). By contrast, Plaintiffs’ APA claims point to mandatory statutory directives
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on the one hand, and the agency’s disregard of those directives on the other, and ask the Court to
mandate compliance.

C. Plaintiffs Plausibly Allege Defendants’ Actions Constitute a Violation of the
Statutory Firewall Established by § 6202(a)(5) and § 6204(b)

Ironically, even as Defendants accuse Plaintiffs of “completely ignor[ing] the remaining
statutory mandates that contextualize and cabin [22 U.S.C. § 6202(a)(5) and 22 U.S.C. § 6204(b)],”
MTD at 14, they themselves completely ignore the statutory provisions and regulations that
contextualize these statutes. Plaintiffs have adequately pled a violation of the Statutory Firewall
such that Defendants’ Motion to Dismiss Plaintiffs’ APA claims should be denied.

1. The Statutory Firewall and its Regulations Prohibit Defendants’ Actions

As stated many times in this brief, the IBA requires that U.S. government-funded
broadcasting “be conducted in accordance with the highest professional standards of broadcast
journalism,” 22 U.S.C. § 6202(a)(5), in order to produce content that is “consistently reliable and
authoritative, accurate, objective and comprehensive,” id. § 6202(b)(1). Critical to achieving that
end, the IBA establishes an ironclad Firewall between the Agency’s leadership and its journalists,
providing that “the Chief Executive Officer . . . shall respect the professional independence and
integrity of the Board, its broadcasting services, and the grantees of the Board.” 22 U.S.C. § 6204(b).
As the D.C. Circuit explained over forty years ago, “Congress’s intent has been manifest that
[USAGM networks] are to enjoy independence in programming and broadcasting decisions.” Ralis,
770 F.2d at 1125. The Firewall is thus central to the Agency’s mission to provide “a balanced and
comprehensive projection of United States thought and institutions,” 22 U.S.C. § 6202(b)(2),
adhering to “the highest professional standards of broadcast journalism,” id. § 6202(a)(5); accord

22 C.FR. § 531.1(a).
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This Court need not refer to Black’s Law Dictionary to interpret the terms used in the statute.
See MTD at 15. The precise contours of the Statutory Firewall are set forth in USAGM regulations,
which Defendants wholly ignore in their motion, see id. at 14-15. Those regulations provide that
“USAGM networks necessarily enjoy full editorial independence in order to maintain their
‘professional independence and integrity.”” 22 C.F.R. § 531.1(a) (emphasis added). “Editorial
independence includes, but is not limited to[,] the fact that only individuals within the network may
make any decisions with respect to newsgathering or reporting . . . fully insulated from any political
or external pressures or processes that would be inconsistent with the highest standards of
professional journalism.” Id. § 531.2(b). This Firewall separates “anybody involved with any aspect
of journalism (e.g. the creation, editing, reporting, distributing, etc., of content) and everyone else
in the organization.” Id. § 531.3(b).

The Firewall is therefore violated “when any person within the Executive Branch or a
Network, but outside the newsroom, attempts to direct, pressure, coerce, threaten, interfere with, or
otherwise impermissibly influence any of the USAGM networks, including their leadership,
officers, employees, or staff, in the performance of their journalistic and broadcasting duties and
activities.” Id. § 531.3(c). This language is purposefully broad, ensuring that the Firewall has the
maximum force of law. Notably, the regulation prohibits not only actual pressure and coercion
influencing journalistic duties, but also mere attempts to engage in such conduct. And the CEO is
prohibited from engaging in any oversight over the networks where he acts inconsistently with what
“those in equivalent leadership positions in an organization overseeing other reputable news
organizations may provide, in a manner consistent with the highest standards of professional
journalism,” id. § 531.3(e)(3), a standard that this Court designated the “‘equivalen[cy]’ standard.”

Open Tech. Fund, 470 F. Supp. 3d at 28 n.19. As this Court explained, for example, the USAGM
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CEO may not “fire a particular staff member or command that a piece be assigned to a particular
reporter,” nor may he “tell broadcasters what stories to cover or how to cover them.” Id. at 26.

Here, Defendants have committed a litany of Firewall breaches through a multi-faceted
campaign to eviscerate the Firewall. 22 C.F.R. § 531.3(¢c).

Unlawful Interference with Journalistic Personnel Decisions. Defendants have breached
the Firewall many times over by impermissibly interfering with numerous personnel decisions of
the USAGM networks. Compl. 9§ 60. Defendants have assigned USAGM employees to run VOA
service units, like Ali Javanmardi, a USAGM employee who is now overseeing VOA Persian,
Kurdish, and Afghan services, and Hui Jing, a USAGM employee who is now overseeing the
Mandarin service, id. 9 58-63, 79-80.

Unlawful Interference with Journalistic Content: Defendants have also aggressively
inserted themselves into day-to-day journalistic operations concerning Voice of America’s content—
also clearly in violation of the Firewall’s mandate that the USAGM networks be permitted to
exercise editorial independence. See 22 U.S.C. § 6204(b); 22 C.F.R. § 531.3(d); Open Tech. Fund,
470 F. Supp. 3d at 26 (“[ W]hen the USAGM CEO engages in day-to-day control [] the statutory
firewall [is] violated.”). Specifically, and as set forth below, Defendants have implemented a policy
of interference by forcing VOA to suppress actual news events that the Administration does not
favor, and to publish repackaged language from White House press releases as “news” articles, all
in violation of VOA’s mandates to do its work “in accordance with the highest professional standards
of broadcast journalism,” 22 U.S.C. § 6202(a)(5), and to broadcast “news which is consistently
reliable and authoritative, accurate, objective, and comprehensive,” id. § 6202(b)(1). Compl. § 51.
For example, and as discussed above, stories that VOA would normally cover in detail, like the

deadly bombing of a girls’ school in Iran on February 28, 2026, are barely mentioned, and
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uncomfortable facts, like death tolls from U.S. strikes in Iran, are omitted from the coverage
altogether. Id. 9§ 57. Likewise, perspectives from Members of Congress, world leaders, and the
United Nations on major news events are not covered. /d. For example, a recent article titled
“President Donald Trump says ‘we’re not finished yet’” as US-Israeli offensive hits Iranian regime
‘harder than any country in history’” exclusively quoted President Trump, officials in his
administration, official comments from the State Department, and an official from the Israel Defense
Forces. /d. Viewpoints from Republican or Democratic lawmakers who may disagree with the White
House on policies are virtually absent from VOA newscasts. /d.

Persian Service: As discussed above, Mr. Javanmardi’s conduct on the Persian Service
violates the Statutory Firewall in a variety of ways—the most egregious being suppression and
censorship of hard news such as any coverage that could be seen as supportive of Crown Prince
Reza Pahlavi (the son of the late Shah of Iran). Id. 4 63-70. See supra, at 6-8.

Iran War: In late February, as war with Iran was looming, Defendant Lake openly declared
that VOA would now act as a mouthpiece for the Trump Administration. /d. § 72. Defendants
imposed an editorial takeover of the Iran war coverage, quoting only what White House and
administration officials said and conditioning the grant of transmission services to USAGM grantees
RFE and RL upon their agreeing to change their Persian-language content to align with Defendants’
editorial preferences. /d. 9 71-77.

Mandarin Service: Ms. Jing has told staff during in-person meetings that if they show loyalty
to the Trump Administration, they will keep their jobs at VOA. Id. 9§ 81. Ms. Jing also authorized
the publication of what can only be described as pro-Trump propaganda. /d. | 82. On January 7,

2026, VOA published a “news” article through its Chinese service, which the article’s author then
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reposted in English, which used White House phrases in praising President Trump’s “dealmaking”
abilities. /d. 9 4 82-86.
2. Foreign Policy Interests Do Not Permit a Breach of the Firewall

Defendants are incorrect that 22 U.S.C. § 6204 contains a “requirement that USAGM must
ensure that government broadcasting aligns with United States foreign policy interests,” MTD at
22, that permits the executive branch to interfere with VOA broadcasting. Defendants assert, without
citation, that “[p]roperly understood, the statutory scheme not only contemplates but requires the
consideration of United States’ interest through the agency’s broadcasting. And it can only be the
Executive that determines what those interests are.” /d. That unsupported argument goes too far; if
the presidential administration can overrule VOA’s editorial decision-making, it would not be
possible for VOA to comply with the statutory directive that U.S. international broadcasting shall
“be conducted in accordance with the highest professional standards of broadcast journalism,” 22
U.S.C. § 6202(a)(5), and include “news which is consistently reliable and authoritative, accurate,
objective, and comprehensive,” id. § 6202(b)(1). Defendants’ distorted view of the statute is
inconsistent with the clear principles laid out to govern VOA broadcasts. Id. § 6202(c). VOA
broadcasting cannot be objective and representative, as it is statutorily required to be, if the
executive branch is making the editorial decisions that align with this administration’s viewpoint.

Moreover, Harlow v. Fitzgerald, 457 U.S. 800, 812 n.19 (1982), which Defendants cite to
support the proposition that “USAGM broadcasting necessarily implicates foreign affairs
considerations squarely within the President’s domain,” MTD at 14, does not speak to that issue at
all. Defendants were presumably citing to language from Harlow that refers to foreign policy as a
““‘central’ Presidential domain([],” Harlow, 457 U.S. at 812 n.19, but it has no other relevance to this

case. It is telling that Defendants repeatedly cite Black’s Law Dictionary but fail to cite a single case
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addressing VOA, USAGM, or United States international broadcasting that supports their position.
Plaintiffs do not dispute that foreign policy is a Presidential power, but Congress has mandated that
the executive branch must balance this power with the other statutory directives in the IBA.

III.  Plaintiffs Have Alleged Declaratory Judgment Act, Mandamus Act, and All Writs
Claims

A. Plaintiffs Are Entitled to Relief Under the Declaratory Judgment Act if They
Prevail on Their Other Claims

The Declaratory Judgment Act provides that, “In a case of actual controversy within its
jurisdiction, ... any court of the United States, upon the filing of an appropriate pleading, may
declare the rights and other legal relations of any interested party seeking such declaration, whether
or not further relief is or could be sought.” 28 U.S.C. § 2201(a). Plaintiffs agree with Defendants
that the Declaratory Judgment Act “is not an independent source of federal jurisdiction.” MTD at
16. Rather, declaratory relief is available whenever an underlying cause of action presents an actual
controversy within the Court’s jurisdiction. See 28 U.S.C. § 2201(a). Here, Plaintiffs have
adequately alleged and established ongoing constitutional and APA violations, a live controversy,
and continuing injury. Accordingly, the Court may declare the parties' rights and legal relations and
issue declaratory relief that Defendants' conduct violated the law.

B. If No Other Remedy Is Available, Plaintiffs Are Entitled to a Writ of Mandamus
and All Writs.

Defendants also argue that Plaintiffs’ Complaint is “devoid of any non-discretionary duty or
clear duty to act directed at USAGM management.” MTD at 16. That argument lacks merit; the
Complaint identifies multiple non-discretionary duties Congress imposed on USAGM.

“To show entitlement to mandamus, plaintiffs must demonstrate (1) a clear and indisputable
right to relief, (2) that the government agency or official is violating a clear duty to act, and (3) that

no adequate alternative remedy exists.” Am. Hosp. Ass’n v. Burwell, 812 F.3d 183, 189 (D.C. Cir.
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2016). Here, Plaintiffs have alleged that they can meet the first two prongs, and the third prong
remains unresolved at this stage.

As for the first prong, the IBA requires that VOA provide “accurate, objective, and
comprehensive” news coverage that accords with “the highest professional standards of broadcast
journalism.” 22 U.S.C. § 6202(a)(2), (5). The IBA further provides that the USAGM Chief
Executive Officer “shall respect the professional independence and integrity” of VOA and the other
USAGM networks. /d. § 6204(b) (emphasis added); see Compl. 6, 31-32. These are mandatory
statutory commands, not discretionary policy preferences.

As for the second prong, the Complaint asserts that Congress established a Statutory
Firewall, codified in 22 U.S.C. §§ 6202 and 6204(b), to preserve VOA’s editorial independence by
preventing political interference in newsroom decision-making. Id. 9 7, 32. The Firewall imposes
a clear, non-discretionary obligation on USAGM management to respect VOA’s professional
independence and editorial integrity. Additionally, the Complaint provides examples of how
Defendants repeatedly violated these mandatory duties by censoring reporting on Iran, directing the
publication of White House talking points as news, installing political appointees to interfere with
VOA'’s editorial decisions, and repeatedly breaching the Statutory Firewall. See supra, at 6-8;
Compl. 99 8, 44-57. Defendants argue that Plaintiffs fail to identify any specific relief beyond a
general request that USAGM comply with the law and therefore cannot establish a clear and
indisputable right to mandamus relief. The Complaint alleges otherwise. Congress guaranteed
VOA’s professional independence, editorial integrity, freedom from political interference, and
obligation to provide accurate, objective, and balanced reporting. Plaintiffs, VOA journalists and

organizations that rely on VOA’s independent reporting, are the intended beneficiaries of those
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statutory protections, and the injuries alleged are precisely the harms Congress sought to prevent.
Plaintiffs therefore have a clear and indisputable right to enforcement of those statutory duties.

Accordingly, Defendants are not entitled to summary judgment on Plaintiffs’ mandamus
claim. Whether an adequate alternative remedy exists remains unresolved at this stage, precluding
dismissal of the claim.

IV.  The Court Should Order Defendants to Comply with Local Civ. R. 7(N)(1)

Defendants fail to state a compelling reason as to why this Court should relieve them of their
obligation to produce the administrative record in accordance with LCvR 7(n)(1).

As this court has previously stated: “Waiving or setting aside the local rules should be done
only in those rare circumstances where enforcing a rule would be prejudicial to both parties, delay
resolution of the litigation, and would have no substantive effect on the Court’s ruling.” Barnes v.
D.C.,283 FR.D. 8, 11 (D.D.C. 2012). Enforcing Local Rule 7(n) would not be prejudicial to either
party, nor do Defendants claim as much. Producing the administrative record would in no way delay
litigation, nor do Defendants claim as much. Lastly, Defendants’ Rule 12(b)(6) motion is based in
part on their assertion that Plaintiffs fail to plausibly allege final agency action. They allege that
Plaintiffs challenge “USAGM'’s specific editorial decisions [and] staffing decisions,” which do not
“consummate any decision-making process or effect any legal consequence.” MTD at 13. The
administrative record would reveal what the agency considered when making its decisions. It would
reveal whether this is, as Plaintiffs claim, a policy of interference meant to transform VOA from an
independent news source into a propaganda arm of the Administration, or, as Defendants claim,
individual, unrelated “journalistic operations and leadership staffing decisions.” /d.

Defendants claim that “courts in this district routinely grant the government’s requests to

defer the filing of a certified list of the contents of the administrative record,” id. at 18, yet the cases
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they cite are immigration mandamus claims in which a plaintiff alleges that an agency has failed to
act. Logically, courts would be more likely to waive compliance with this rule in cases alleging of
agency inaction, as the administrative record is less likely to contain helpful information— though
when asked to adopt a blanket rule holding that Local Rule 7(n) does not apply to immigration
mandamus claims, courts in this district have repeatedly declined to do so. See Janay v. Blinken,
743 F. Supp. 3d 96, 104-05 (D.D.C. 2024); Tahavori v. Blinken, No. 23-1460, 2024 WL 1328546,
at *2 (D.D.C. Mar. 28, 2024). Accordingly, Plaintiffs request that the Court order Defendants to
comply with Local Rule 7(n).

CONCLUSION

For all the above-stated reasons, Defendants’ Motion to Dismiss should be denied.
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